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"In a trial by a judge without a jury the judge is the trier of facts and as
such at the end of the prosecution case in order to decide whether he
should call upon the accused for his defence he is entitled to consider
such matters as the credibility of the witnesses, the probability of the
prosecution case, the weight of evidence and the reasonable inferences
to be drawn from the proven facts. Having considered those matters, if
the judge comes to the conclusion that he cannot place any reliance on
the prosecution evidence, then the resulting position is that the judge
has wholly discredited the evidence for the prosecution. In such a

situation the judge shall enter a verdict of acquittal.

Even if the Judge has not wholly discredited the prosecution evidence,
the words that the Judge ‘is the opinion that such evidence fails to
establish the commission of the offence charged against the accused or
of any other offence of which he might be convicted on such
indictment’ give him the power to enter a verdict of acquittal without
calling for the defence. It appears that the situation contemplated by

the above quoted words is similar to Galbraith guideline 2 (a) set out in

1 [2003] 01 Sri L R 340
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the earlier part of this judgment. I set out below the said guideline

again.

“When there is some evidence but it is of a tenuous character for
example because of inherent weakness or vagueness or because it is

inconsistent with other evidence;

If the judge considers that the prosecution case, taken at its highest, is
such that a jury, properly directed, could not properly convict on it, it is

his duty, on a submission of no case being made to stop the case."

26. ©® Bsiced ® 80 @®»nc O, Curly V United States,?> S.C.
66/67 - M.C Colombo 34638/A,3 R. V Shippy* e Bzl 8&€ac © ¢,
2DNW 0w WO H&COON swn 838 BBOw »Hdw SEmd »S

¢ >.

"A judge trying a case without a jury is also entitled to approach the
evidence in the same way before deciding to call for the defence to the
accused. The critical point in this boundary is therefore the existence or
non-existence of a reasonable doubt as to the guilt. The law recognizes
that the scope of a reasonable mind is broad. If the evidence is such that
a reasonable mind, properly directed must necessarily have such a
doubt, the judge must acquit because on other result is permussuble in

"

law.

27. ovnm mOen BICRY ¢, smen 200 DosiBe wden g
DO ICDO ¢, 923u WO B 0dIcrn wOITL 108 ewvd Yn
DGO BBO O B edHE w® Docw ewd wrNd BI® O 5@wEeE

281 US App D.C, 389
® Order of Court at Trial at Bar
*(1988) Crim Law Rev. 767
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"A point which need emphasis is connection with section 107 is that the
principal which it embodies, is applicable only in circumstances where
all the essential elements of abetment are established, so that the
accused would be liable as an abettor, had he not been present at the
commission of the offence. Section 107 does not been impose criminal
liability on a person who, although present when the offence was
committed, would not have been liable as an abettor if he had been
absent. In other words, presence at the commission of the crime, in
itself, is not a decisive consideration and does not necessarily facilitate

proof of the independent requirements of abetment. Whether the

' peiris G.L, General Principles Of Criminal Liability In sri Lanka, A Stamford lake Publication 2018,
page 399-400
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accused is absent or present, the burden of establishing the requisite
elements of abetment devolves on the prosecution. the only effect of
the provision contained in section 107 is that, after all these elements
are proved, the further circumstances of the accused’s presence enables

him to dealt with qua the principal offender, and not merely as abettor."

"
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"The above proposition of the law would make it clear that the
mere fact that there was duty to act in the given circumstances and
death has resulted due to the said failure to act will not be sufficient to
establish the offence unless the prosecution proves that the omission

was intentional."

202007 12 SriLR,216
112007 ]2 Sri L R,216 at page 327
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"At times even refraining from action and mere impassivity makes a
person liable to penalty. There are two kinds of “impassivity”. In the
one a person remains passive because although he has formed an
intention to accomplish something prohibited he does nothing and
thereby he fails to accomplish it. In these circumstances he commits no
offence. In the other the remaining passive and doing nothing, a person
accomplishes something prohibited. It is the latter form of impassivity
which is punishable as an offence. N. Kan Majura v. Queen, P.C.A,
No. 29 of 1953, dated 14 th January, 1954 (P.C), reported in Yearly
Digest, 1954 August, Part, Col. 1191. Simply doing nothing is not an
act, and unless, there is a duty to do something there is no illegal
omission. Emperor v. Bepin Behari Ganguly, A.I.LR 1932 Cal. 549 at p.
550 : 33 Cr. L.J. 699 : 138 1.C 763 : 36 C.W.N. 191. In the case of
illegal omission criminal liability for abetment depends no less upon
the provisions of this Code than upon the obligation created or duty
imposed by other law. In the case of a person under such obligation, in
order to constitute abetment, it must be shown that the accused
intentionally aided the offence by his non-interference." Khaja Noorul

Hossein alias KhajaWaheed Jan, 24 W.R. 26 at pp. 27, 28"
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*2 Dr.Gour Hari Singh, penal law of India, 11th edition, Volume 2, law publishers (India) Pvt.Ltd,
page 993.
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Sir,

According to a foreign counterpart.
“As per a reliable input, Zahran
Hasim of National Towheed Jamath
of Sri lanka and his associates
have hatched a plan to carry out
an Isthishhad attack in Sri Lanka.

it is further learnt that they have
conducted a dry run and caused a
blast with explosives laden Motor
cycle at Palmunai near Kattankudy
in Sri Lanka on 16.4.2019 as part

of their plan.
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It is learnt that they are likely to carry
out their Istishhad attack in Sri Lanka
at any time on or before 21.4.2019.
They have reportedly selected 8
places including a church and a
Hotel, where Indians inhabit in large

number. Further details awaited .”
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“The above proposition of the law would make it clear that the mere
fact that there was a duty to act in the given circumstances and death
has resulted due to the said failure to act will not be sufficient to
establish the offence unless the prosecution proves that the omission

was intentional.”
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“There is no an illegal omission - or intentional failure to comply with
the duty imposed by law by police officers. Having regard to the
department orders, if the Officer - in - charge has exercised his
discretion bona fide and to the best of his ability, he cannot be faulted
for the action he has taken even though it may appear that another
course of action could have proved more effective in the

circumstances.”
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The requirements of this section are that the death of any
person must have been caused by the accused doing any rash or
negligent act. In other words, there must be proof that the rash or
negligent act of accused was the proximate cause of the death. There
must be direct nexus between the death of a person and the rash or

negligent act of the accused.

A remote nexus is not enough. For the purpose of criminal law
there are degrees of negligence and a very high degree of negligence is
required to be proved before a charge can be sustained under this
section. Reasonable foresight is the criterion of negligence. In the case
of negligence, the person accused does not do an act which he is bound
to do. Mere negligence is not enough to bring a case within the ambit
and scope of the section. Negligence or rashness proved by evidence
must be such as should carry with it a criminal liability. Criminal
rashness is hazarding a dangerous act with the knowledge that it is so

and that may cause an injury. There is a breach of positive duty.
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In all cases under Sec. 304-A there is a casual chain which
consists of many links, it is only that which contributes to the cause of
all causes. And it is not enough for the prosecution to show that the act
on of the accused was one of the causes of death. It must show that it is
the direct consequence of a rash and negligent act and that the act was
the proximate and efficient cause without the intervention of another’s
negligence. Only the negligence in conforming to the rules would not

be sufficient for conviction.”
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